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FTC Background

US Definition of Tax

Compulsory Not a fine or Not for specific
Payment penalty economic benefit.
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New FTC Regulations

Creditable Tax Changes
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Removal of
predominant
character
standard




Updated US Foreigh Tax System

Cost Recovery Requirement
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Updated US Foreigh Tax System

Attribution Requirement
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Model GloBe Rules for Pillar i

General Operation

QDMTT is a Minimum tax
included in the domestic law of a
jurisdiction that allows the
source jurisdiction to retain the
primary right to tax profits to
ensure a 15-percent minimum
effective tax rate (ETR).

CFC taxes are not considered for
purposes of determining the
applicability and amount of a
QDMTT in achieving the 15-
percent minimum ETR.

The lIR is applied where the
effective tax rate for a

jurisdiction is below the 15-
percent minimum ETR after
considering the QDMTT and CFC
tax regimes.

If the QDMTT, CFC Tax Regime,
and IIR are unable to achieve the
15-percent minimum ETR on
profits in a jurisdiction, the UTPR
allows jurisdictions other than
the jurisdiction of the UPE to
impose a tax on the income up to
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the 15-percent minimum ETR.



Qualified Domestic Minimum Top Up Tax
QDMTT
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Income Inclusion Rule
lIR
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A top-up taxis a final top-up tax if, in computing the top-up tax, the foreign tax law considers:

the amount of tax imposed on the direct or indirect owners of the entity subject to the top-up tax by other countries
(including the United States) with respect to the income subject to the top-up tax; or

in the case of an entity subject to the top-up tax on income attributable to its branch in the foreign country imposing the
top-up tax, the amount of tax imposed on the entity by its country of residence with respect to such income.

In computing an [IR under the Pillar Two Rules, the taxes imposed under a CFC regime (e.g., GILTI
or subpart F) on a direct or indirect owner of an MNE Group member are considered in
determining such MNE Group member’s ETR if the direct or indirect owner is also a member of
the MNE Group. As a result, the GILTI or subpart F taxes of an MNE Group member owed with
respect to a lower-tier MNE Group member will reduce (or eliminate) the likelihood that an IIR
top-up tax will be imposed with respect to such lower-tier MNE Group member.



Notice 2023-80 implies an IIR top-up tax may be considered a foreign income tax, a person may
not take an FTC for such a tax if, in computing the IIR under the foreign tax law, any amount of U.S.
tax liability of such person is considered. This rule applies without regard to whether the person
has any amount of U.S. tax liability that is considered in such computation.

If a particular IIR tax qualifies as a foreign income tax but is disallowed as a credit under the Push-
Down Disallowance Rule, the Notice also proposes to cause a U.S. shareholder to recognize a
§78 gross-up for that disallowed IIR tax (if owed by its CFC) and to deny a U.S. person a deduction
under §275(a)(4) for that IIR tax



Undertaxed Profits Rule

UTPR
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The Notice announces that the proposed regulations will provide that each of an IIR, UTPR and
QDMTT imposed by a foreign country is a separate levy within the meaning of section 1.901-2(d)
of the Treasury regulations from any other levy imposed by that country.

Accordingly, the IIR, UTPR and QDMTT will be tested separately from other taxes imposed by a
particular country to determine whether it is a creditable foreign income tax, regardless of
whether the country imposes the IIR, UTPR or QDMTT by adjusting the base of any other levy
(such as through an addition to income or denial of deductions).

With this rule, an [IR, UTPR or QDMTT in a particular jurisdiction may qualify as a creditable
foreign income tax even if other taxes (including the generally applicable net income tax) in such
jurisdiction do not.



Foreigh Tax Credit Test

Application

(1) the IRS has a no-rule policy for whether

ataxis a foreign income tax under Treas.
Reg. §1.901-2, and
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(2) countries can deviate from the Pillar

Two Model Rules when implementing any
of the Pillar Two taxes.
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Treatment of IRR

Example
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Not Eligible for FTCs

Eligible for FTCs on
on Non-US JV’s IIR

Non-US JV’s IIR
US Corporate
Majority Owner
Us)

US Corporate
Minority Owner
(US)

r
1
1
1
1
1
1
)
1
1
'
1
1
1
1
!

Non-US IV
(Country X)
(Subject to IIR)

Non-US Sub
(Country Y)
(No Pillar Two Rules)
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Treatment of IRR

Foreign Tax

Example 1 — IIR that is a foreign income tax

* Section 78 Gross Up
Amount = $5

* Country X IIR liability = $5
* USP’s deemed paid amount
5 under § 960(d) = $4 (No FTC)
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Treatment of QDMTT

Imposition on Multiple Taxpayers

Example 4 - QDMTT imposed on two or more persons

|
I i
| e
i
Ll * Year 1 CFC1’s Separate QDMTT | |+ Year 1 CFC2’s Separate QDMTT
Income = $100 | CFC1 CFC2 1 Income = $50
* CFC1’s Separate Pre-QDMTT ! (Country X) (Country X) |« CFC2’s Separate Pre-QDMTT
Taxes =85 ! ! Taxes = $§5
i |
I |
I |

Country X QDMTT (15%)

Country X QDMTT amount
with respect to CFC1 and
CFC2 collectively = $12.5
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The Notice also proposes to update the separate levy rules in Treas. Reg. §1.901-2(d) so that each
of a QDMTT, IR tax, and UTPR tax is treated as a separate levy (See Notice §2.03). This change
allows a country’s regular foreign income tax and some of the country’s Pillar Two taxes to qualify
as foreign income taxes under §901, even if one of a country’s Pillar Two taxes (such as a UTPR)
does not qualify as a foreign income tax under §901.

withholding taxes and other in lieu of taxes under §903 will continue to be creditable once a
country adopts Pillar Two. Specifically, the Notice provides that anin lieu of tax (e.g., a
withholding tax) can still be creditable under §903 even though the in lieu of tax is only imposed in
lieu of a country’s general income tax and not in lieu of a country’s Pillar Two taxes (See Notice
§2.05).






