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Welcome – This Webinar Will Begin Momentarily

• This webinar will be recorded.
• The link to the recording and PowerPoint will be posted on the Events registration page 

on LEA’s member portal post webinar. An email will also be sent to today’s attendees 
with this information.

• Please use the chat box to share comments or questions.​
• This webinar is eligible for 1 Continuing Professional Education (CPE) credit.
• Four (4) polling questions – will be initiated throughout this webinar to monitor 

engagement as required by NASBA standards.
• Your CPE certificate will be emailed to you in a couple of weeks.
• You will receive an email asking you to complete an evaluation of this webinar. Please 

take time to complete this as your input is valuable when planning for future webinars.
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Agenda

• IRS Penalty Assessment Procedures

• IRS Penalty Appeal Procedures

• State Dept of Revenue (DOR) Assessment Procedures 

• State DOR Penalty Protest/Appeal Procedures

• Reasonable Cause Defenses – in penalty cases

• Questions 



CP 2000 Notice 
IRS Penalty Assessment
Procedure



IRS Pre-assessment Procedures

Proposed Penalty Notice 

• Notice CG972 – Form W-2/Form 1099 Penalties

Proposed on Examination Report

• Form 4549 – Proposed Tax Examination Changes

Correspondence, Office, or Field Examinations (Audits)



The IRS Process in Responding to Non-assertion Requests

• IRS reviews the request 

• Considers the basis for non-assertion/abatement using all 

information provided and 

• Issues a decision 

• Guidance for IRS employees on how to evaluate requests for 

non-assertion/abatement is found in the IRM part 20



Notice 972CG – Proposed
Information Return Penalty



Response to IRS
Notice 972CG 



IRS Determination –
Notice 972 CG Case –
Successful Resolution



Responding to Proposed Examination (Audit) Penalties

• The Form 4549

• Penalty Non-assertion Memorandum to Revenue 
Agent or Examiner

• Corrected Form 4549 Example



Form 4549 –
Proposed Penalties



Penalty Non-assertion
Memorandum to IRS



Form 4549 –
Penalties Removed



Result From Memorandum to IRS

Total Proposed Penalties

• 2014 - $ 33,632
• 2015 - $ 90,371

Penalties after Memorandum to IRS Revenue Agent

• 2014 - $ 0
• 2015 - $ 0



IRS Post-assessment Procedures

Two Basic Penalty Case Categories

• Summary Assessments by Service Center

or

• Taxpayer Failed to Respond to Proposed Penalty Notice



IRC Sec 6651(a) – Forms 1040, 1120

• Failure to File - 5% per month of tax due – not exceeding 25% 

of tax due (aggregated with Failure to Pay)

• Failure to Pay - 0.5% per month of tax due – not exceeding 

25% of tax due (aggregated with Failure to File) 

Failure to File & Failure to Pay Penalties



Penalty Notice – Failure to File/Pay



• If the penalty hasn’t been paid or was paid within the past two years, a 

written request to the IRS requesting penalty abatement can be made. 

• The IRS will abate penalties if the taxpayer can establish a reasonable 

cause for the tax compliance failure.

• The IRS will abate penalties if the taxpayer can establish the IRS was 

erroneous in its assessment.

Penalty Abatement Requests



Reasonable Cause – IRM 20.1.1.3.2
 20.1.1.3.2.2 Ordinary Business Care and Prudence

• Death, Serious Illness, or Unavoidable Absence

• Fire, Casualty, Natural Disaster, or Other Disturbance-
Reasonable Cause

• Unable to Obtain Records

• Mistake Was Made

• Erroneous Advice or Reliance

• Ignorance of the Law

• Forgetfulness

https://www.irs.gov/irm/part20/irm_20-001-001r#idm139761453904256
https://www.irs.gov/irm/part20/irm_20-001-001r#idm139761453892944
https://www.irs.gov/irm/part20/irm_20-001-001r#idm139761453882400
https://www.irs.gov/irm/part20/irm_20-001-001r#idm139761453882400
https://www.irs.gov/irm/part20/irm_20-001-001r#idm139761453874320
https://www.irs.gov/irm/part20/irm_20-001-001r#idm139761453866352
https://www.irs.gov/irm/part20/irm_20-001-001r#idm139761453859312
https://www.irs.gov/irm/part20/irm_20-001-001r#idm139761453848192
https://www.irs.gov/irm/part20/irm_20-001-001r#idm139761453839552


Penalty Notices –
Response to IRS



First Time Abatement (FTA) – FTF/FTP Penalties

• Not applicable to information return penalties

• Compliance history – 3-year look back

 FTA CANNOT be saved for future use!  



IRS Penalty Appeal Procedures



Penalty Notices – Service Center Appeals

File within 60-days of denial of abatement request
• Currently, the IRS is not enforcing the 60-day filing deadline

Letter format  
• IRS Publication 5
• A well written abatement request can form the basis for the appeal

Telephone Hearing with Appeals Officer
• make an oral argument summarizing key points
• can provide additional info to clarify 

 new factual information may result in appeal being sent back to 
originating office for consideration

Hazards of Litigation Settlement is possible with IRS Appeals



Service Center Appeals
Coordinator Letter 853
Abatement Denial and
Appeals Rights



Preparing an 
Appeal – Extract 
from Letter 853C



Response to Letter
853C – Successful in 
Appeals



Examination Appeals

If Unagreed:

• Written Protest in accordance with IRS Publication 5

o Respond within 30-days of Final Report with

Letter 950 (or similar letter)

 Letter 950 - commonly known as a “30-day letter”

Fast Track Settlement – Field Examinations Only



Letter 950 - the“30-day”
Letter



State Department of 
Revenue (DOR) 
Assessment Procedures



State Assessment Procedures

Typically begins with a proposed assessment
• Proposed assessments usually have an option to appeal informally 

within the DOR
• Often has a 30- or 60-day time limit to respond

Next an official assessment is usually issued
• Appealing an official assessment is often more formal and may 

require representation by a licensed attorney within the state

States can assess tax, penalties, and/or interest at any of these stages. 
Appeal procedures are usually similar whether tax, penalties, or interest 
is being assessed.



State DOR Penalty Protest/Appeal Procedures



State Penalty Appeals

• Most states have an exception that penalties will not be imposed if 
reasonable cause for the taxpayer’s error exists

• When appealing penalties it’s important to build the case establishing 
reasonable cause, ideally based on case law from that state

• Some states have a first-time abatement, but many do not. 



State Penalty Appeals

• Typically, penalties may be abated but interest cannot 

• Usually, the only time you can abate interest is if the underlying tax 
appeal is successful

• However, some states allow an interest abatement if you can establish 
that the interest accrued as a result of a delay on the part of the DOR 



Reasonable Cause Defenses



Reasonable Cause Defenses

 Fact Pattern
• The story is key
• Requires client engagement

 Legal Argument
• Provides defense for fact pattern
• Supplements story



Reasonable Cause – IRM 20.1.1.3.2

 20.1.1.3.2.2 Ordinary Business Care and Prudence

• Death, Serious Illness, or Unavoidable Absence

• Fire, Casualty, Natural Disaster, or Other Disturbance-
Reasonable Cause

• Unable to Obtain Records

• Mistake Was Made

• Erroneous Advice or Reliance

• Ignorance of the Law

• Forgetfulness

https://www.irs.gov/irm/part20/irm_20-001-001r#idm139761453904256
https://www.irs.gov/irm/part20/irm_20-001-001r#idm139761453892944
https://www.irs.gov/irm/part20/irm_20-001-001r#idm139761453882400
https://www.irs.gov/irm/part20/irm_20-001-001r#idm139761453882400
https://www.irs.gov/irm/part20/irm_20-001-001r#idm139761453874320
https://www.irs.gov/irm/part20/irm_20-001-001r#idm139761453866352
https://www.irs.gov/irm/part20/irm_20-001-001r#idm139761453859312
https://www.irs.gov/irm/part20/irm_20-001-001r#idm139761453848192
https://www.irs.gov/irm/part20/irm_20-001-001r#idm139761453839552


Reasonable Cause Example

 Failure to Timely File Information Returns 

• Taxpayer has historically timely e-filed information returns

• Taxpayer used a nationally-known third party accounting software provider

• Third party accounting software provider partnered with an IRS-approved e-File 
provider to submit information returns

• Taxpayer received confirmation from the IRS-approved e-File provider that all 
information returns were successfully and timely e-filed to the IRS
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